charged for such services to any other electronic publisher"
expressly prohibits volume discounts.®

Although no party contends that the Commission’s
existing Computer III and ONA requirements for nondiscriminatory
access to unbundled network elements, network information
disclosure, and nondiscrimination in the quality of service,
installation and maintenance are inconsistent with the
nondiscrimination requirements of Section 274(d), there is a
disagreement among the parties, and even among the BOCs, as to
whether the Commission should continue to apply its Computer III
and ONA requirements to the BOCs’ electronic publishing
operations.* It cannot be disputed, however, that the BOCs
today continue to possess monopoly power in their respective in-
region local exchange market areas, and that they have both the
ability and the incentive to gain an unfair competitive advantage
over competing providers of electronic publishing services. The
same market conditions that led the Commission to impose
nondiscrimination requirements on the BOCs in its Computer IIX
and ONA proceedings, therefore, remain fully applicable to the
BOCs today, and there is nothing in Section 274(d) to suggest
that Congress intended to displace the Commission’s existing
nondiscrimination requirements. Accordingly, the Commission

should continue to apply its Computer III and ONA

% See Time Warner, pp. 21-22.

%  compare AT&T, pp. 21-22; BellSouth, p. 21; PacTel, p. 20; MCI,
p. 6; Time Warner, p. 22; with YPPA, p. 9; USTA, p. 5; Bell
Atlantic, pp. 12-13; NYNEX, p. 24.
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nondiscrimination requirements to the BOCs’ electronic publishing

operations.

III. THE REQUIREMENTS OF SECTION 275 FOR THE PROVISION OF ALARM
MONITORING SERVICES BY INCUMBENT LECS.

A. The Scope Of The Commission’s Authority Over Alarm
Monitoring BServices Under Section 27S5.

The comments strongly support the conclusion that
Section 275(b) prohibits any discrimination or cross-
subsidization in the provision of alarm monitoring services by
incumbent LECs without regard to state or LATA boundaries.’ As
Ameritech states, "Section 275(e) defines the term ‘alarm
monitoring service’ without regard to LATA or other geographic
boundaries," and the "nondiscrimination duties apply to all BOC
alarm monitoring services, interLATA and intraLATA."%
Accordingly, the Commission’s authority under Section 275 to
prevent discrimination or cross-subsidization by incumbent LECs
applies to all alarm monitoring services, whether they are
interstate or intrastate, interLATA or intraLATA.

B. The Nondiscrimination Requirements For Alarm Monitoring
Services Under Section 275.

The comments also support the continued application of

the Commission’s Computer III and ONA nondiscrimination

5 See AT&T, p. 22; AICC, pp. 3-11; Ameritech, pp. 30-31.

6 Ameritech, pp. 30-31. 1Indeed, any interpretation of Section
275 that would exclude intrastate alarm monitoring services would
completely nullify the safeguards established by Congress by
permitting the BOCs to enter the alarm monitoring business in any
state, including in-region states where they possess the
bottleneck monopoly power over the services of competing alarm
monitoring service providers, simply by locating an alarm
monitoring central station in the state or LATA. See AICC, pp.
8-11.
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requirements to the alarm monitoring services of the BOCs.¥
Similarly, consistent with Section 275(b)’s application to all
incumbent LECs, the comments also support the application of the
Commission’s Computer III and ONA nondiscrimination requirements
to the alarm monitoring services of all incumbent LECs that
control substantial bottleneck facilities (e.g., GTE, SNET, and

other Tier I LECs).%®

IV. PROCEDURES FOR COMMISSION ENFORCEMENT OF THE REQUIREMENTS OF
8 8 260 7 D 275,

Except for the BOCs, the comments strongly support the
Commission’s proposal (NPRM 49 79, 82) that the burden of proof
in cases brought under the nondiscrimination provisions of
Sections 260, 274 and 275 should shift to the respondent BOC or
LEC once the complainant has made out a prima facie case -- that
is, once the complainant has established specific facts which, if
true, would constitute a violation of Sections 260, 274 or 275.%
Such a shifting of the burden of proof is particularly
appropriate in light of the short periods of time for Commission
action established in these sections and the fact that the
relevant information will almost certainly be in the possession

of the respondent LEC or BOC rather than the complainant.

S See AT&T, p. 22; AICC, p. 28; MCI, pp. 7-8; BellSouth, p. 25.
Although Ameritech concedes that "there is no inconsistency
between the two (i.e., Section 275(b) and Computer III)
requirements," it contends, incorrectly and without any factual
showing, that there is no longer any need for the Computer III
protections in light of Section 275(b). Ameritech, p. 32.

% See AT&T, p. 23; SBC, p. 21.

59 See AT&T, p. 24; MCI, pp. 8-10; Voice-Tel, p. 14; AICC, pp.
29-30; ATSI, p. 10.
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Moreover, shifting the burden of proof in these cases
is consistent with the procedures previously employed by the
Commission in discrimination cases arising under Section 202(a).
Thus, it is well established that once a complainant alleging a
violation of Section 202(a) establishes a prima facie case of
discrimination, the burden shifts to the defendant carrier to
show that the discrimination is justified and, therefore, not
unreasonable.® A similar shifting of the burden is even more

appropriate here in light of the fact that the nondiscrimination

% See BellSouth, p. 27 ("Under Section 202(a), the Commission
has traditionally shifted the burden of proof to the defendant to
demonstrate the reasonableness of its action when the complainant
has satisfied its burden of proving that discrimination
occurred"); MCI Telecommunications Corp. v. FCC, 917 F.2d 30, 39
(D.C. Cir. 1990) ("If the services are ‘like,’ the carrier
offering them has the burden of justifying the price disparity as
reasonable").
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provisions of Sections 260, 274 and 275 are absolute and do not

permit any defense of reasonableness.®

Respectfully submitted,

Mark C. Rosenblum <3
Ava B. Kleinman

AT&T CORP.

295 North Maple Avenue
Basking Ridge, NJ 07920
(908) 221-3539

Attorneys for AT&T Corp.

September 20, 1996

8  contrary to the claims of some BOCs (PacTel, pp. 25-27;
BellSouth, pp. 27-28; Ameritech, pp. 33-34), Section 7(c) of the
APA (5 U.S.C. § 556(d)) does not prohibit shifting the burden of
proof under Sections 260, 274 and 275. That provision only
applies to adjudications required by statute to be determined "on
the record" with a live hearing under 5 U.S.C. § 554. See 5
U.S.C. § 556(a)); ican Trucking Assoc., Inc. i

States, 344 U.S. 298, 319-20 (1953) ("we think it plain that the
requirement" that the proponent of a rule or order shall have the
burden of proof "applies only when hearings were required by the
statute under which they were conducted to be made on the record
and with opportunity for oral hearing"). No such procedure is
required by Sections 260, 274 or 275. See also United States v.
Florida East Coast Rx., 410 U.S. 224, 234-35 (1973) (statutory
mandate that commission act "after hearlng" insufficient to
trigger requirements of 5§ U.S.C. § 556); Railroad Comm’n of Texas
v. United States, 765 F.2d 221, 227 (D.C. Cir. 1985) (statutory
requirement that "Commission may take action . . . only after a
full hearing" insufficient to make 5 U.S.C. § 556 applicable).
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APPENDIX A
Parties Filing Comments in CC Docket No. 96-152

Alarm Industry Communications Committee (AICC)

Ameritech

Association of Telemessaging Services International (ATSI)

AT&T Corp. (ATA&T)

Bell Atlantic Telephone Companies (Bell Atlantic)

BellSouth Corp. (BellSouth)

State of California and California Public Utilities Commission
(California)

Cincinnati Bell Telephone Company (Cin. Bell)

Joint Parties: Bell Atlantic Companies and Newspaper Association
of America (Joint Parties)

MCI Telecommunications Corp. (MCI)

New York Department of Public Service (NY DPS)

Newspaper Association of America (NAA)

NYNEX Corp. (NYNEX)

Pacific Telesis Group (PacTel)

SBC Communications Inc. (SBC)

Time Warner Cable (Time Warner)

United States Telephone Association (USTA)

US West, Inc. (US West)

Voice-Tel

Yellow Pages Publishers Association (YPPA)

AT&T Corp. -i- September 20, 1996



CERTIFICATE OF SERVICE

I, C. John Buresh, hereby certify that on this 20th day
of September 1996 I caused the persons listed on the attached
service list to be served by first-class mail, postage prepaid,

with one copy of the foregoing Reply Comments of AT&T Corp.

C.égﬁhn Buresh

CIB96A37.SED (9/19/96 4:18pm)



Service List

Danny E. Adams

Steven A. Augustino

John J. Heitmann

Kelley, Drye & Warren, L.L.P.
1200 19th Street, N.W.
Washington, D.C. 20036

Frank Michael Panek

Richard Hetke

Daniel Iannotti

Stephen Schulson

Ameritech, Room 4H84

2000 West Ameritech
Center Drive

Hoffman Estates, IL 60196

Herta Tucker

Executive Vice President

Association of Telemessaging
Services International

1200 19th Street, N.W.

Washington, D.C. 20036

Frank Moore

Smith, Bucklin &
Associates, Inc.

Government Affairs Division

1200 19th Street, N.W.

Washington, D.C. 20036

M. Robert Sutherland

A. Kirven Gilbert, IIT
BellSouth Corporation
Suite 1700

1155 Peachtree Street, N.E.
Atlanta, GA 30309-3610

Peter Arth, Jr.

Edward W. O’Neill

Patrick S. Berdge

Public Utilities Commission
of the State of California

505 Van Ness Avenue

San Francisco, CA 94102

Jack B. Harrison
Frost & Jacobs

2500 PNC Center

201 East Fifth Street
Cincinnati, OH 45202

Thomas E. Taylor

Senior Vice President -
General Counsel

Cincinnati Bell Telephone Co.

6th Floor

201 East Fourth Street

Cincinnati, OH 45202

Frank W. Krogh

Donald J. Elardo

MCI Telecommunications Corp.
1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Maureen 0. Helmer

General Counsel

New York State Department of
Public Service

Three Empire State Plaza

Albany, NY 12223-1350

David S.J. Brown
Senior Vice President/Public
Policy & General Counsel
Newspaper Association
of America
Suite 440
529 14th Street, N.W.
Washington, D.C. 20045-1402

Mary McDermott

Linda Kent

Charles D. Cosson

Keith Townsend

United States Telephone
Association

Suite 600

1401 H Street, N.W.

Washington, D.C. 20005

Lawrence W. Katz

Edward D. Young, III

Michael E. Glover

The Bell Atlantic Telephone
Companies

8th Floor

1320 North Court House Road

Arlington, VA 22201



Marlin D. Ard

Lucille M. Mates

Patricia L.C. Mahoney
Jeffrey B. Thomas

Pacific Telesis Group
Room 1529

140 New Montgomery Street

San Francisco, CA 94105
John F. Natoli

NYNEX Corporation

35 Village Road
Middleton, MA 01949

James D. Ellis

Robert M. Lynch

David F. Brown

SBC Communications Inc.

Room 1254

175 East Houston

San Antonio, TX 78205

Durward D. Dupre

Michael J. Zpevak

Robert J. Gryzmala

Southwestern Bell Telephone
Company

Room 3520

One Bell Center

st. Louis, MO 63101

Brian Conboy

Sue D. Blumenfeld

Michael G. Jones

Gunnar D. Halley

Wilkie Farr & Gallagher

Three Lafayette Centre

1155 21st Street, N.W.

Washington, D.C. 20036

Kathryn Marie Krause
John L. Traylor

U S WEST, Inc.

Suite 700

1020 19th Street, N.W.
Washington, D.C. 20036

Ruth S. Baker-Battist
Voice-Tel
Suite 1007
5600 Wisconsin Avenue
Chevy Chase, MD 20815

Albert Halprin

Joel Bernstein

Randall Cook

Halprin, Temple, Goodman
and Sugrue

Suite 650-E

1100 New York Avenue, N.W.

Washington, D.C. 20005



